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PER CURI AM

This case arises out of a “vani shing prem uns” insurance
policy where the prem uns never actually vanished. The insurance
policy at issue in this case is unanbiguous on its face, and the
plaintiffs’ clains fail as a matter of Louisiana |aw. Therefore,

the judgnment of the district court dism ssing the case i s AFFI RVED.



| . BACKGROUND

In 1985, an agent for the conpany now known as
Massachusetts Mutual Life Insurance Conpany (“MassMiutual”)?
per suaded Sanford and Marilyn Shockl ee to purchase a $25, 000 whol e
life insurance policy. In the course of selling the policy, the
agent provided the Shocklees with a printed illustration that
showed that if MassMiutual’s then-current dividend paynents
conti nued and t he di vi dends were rei nvested, the Shockl ees m ght be
able to use the accunul ated dividends to pay the policy prem uns
after seven years. A variety of disclosures acconpanying the
illustration indicated, however, that the policy prem uns were
“payable for life,” and the forecast dividend paynents were
“nei ther guarantees nor estimates for the future.” The Shockl ees
were issued a policy on June 20, 1985. Sonetine thereafter they
recei ved a copy of the actual policy, which afforded themten days
toreviewthe policy and cancel it at their option. The Shockl ees
did not cancel the policy and instead began maki ng annual prem um
paynents. For seven years, the Shocklees nade the schedul ed
prem um paynents, reinvested the policy dividends and received
annual statenents indicating the anount of the dividend paynents
being reinvested. After receiving an eighth premumbill in 1992,

t he Shockl ees nade at | east one additional paynent on the policy.

! Connecticut Mutual Life Insurance Conpany, the original insurer that
i ssued the policy at issue in this case, nmerged with MassMutual in 1996.
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In March 2000, the Shocklees filed a class action in
federal court in Louisiana asserting that MassMiutual had breached
its contract by failing to “vanish” their prem um paynents after
seven years. The conplaint was |ater anended to add a breach of
the inplied duty of good faith and fair dealing. The district
court initially denied MassMutual’s notion to dismss, which the

court converted, sua sponte, into a notion for summary judgnent.

The district court denied summary judgnent based on its view that
t he Shockl ees’ insurance policy was anbi guous as to the source of
the prem um paynents. Fol | owi ng discovery, the district court
addressed cross-notions for sumary judgnent and, relying in part
on statenents nmade by the Shocklees during their depositions,
granted summary judgnent in favor of MassMutual. The Shockl ees now
appeal .
1. DI SCUSSI ON

A St andard of Revi ew

A district court’s grant of sunmary judgnment is reviewed

de novo. Hodges v. Delta Airlines, Inc., 44 F.3d 334, 335 (5th

Cr. 1995 (en banc). Summary judgnent s appropriate when,
viewi ng the evidence and all justifiable inferences in the |ight
nost favorable to the non-noving party, there is no genuine issue
of material fact and the noving party is entitled to judgnent as a

matter of law. Hunt v. Cromartie, 526 U.S. 541, 552 (1999); see

also FED. R Cv. P. 56(c). In reviewng a district court's grant



of sunmmary judgnent, the court of appeals may affirm on grounds
raised in the trial court but different than those relied upon by

the district court. Doctor's Hosp. v. S.E. Med. Alliance, 123 F. 3d

301, 307 (5th Gir. 1997).
B. Shockl ees’ C aimof Contractual Anbiguity

As noted above, the district court initially determ ned
that the insurance contract was anbi guous as to the source of the
prem um paynents. W review this determ nation de novo under the

sane standard that guided the district court. Am Totalisator Co.

v. Fair Gounds Corp., 3 F.3d 810, 813 (5th Cir. 1993) (noting that

the district court’s “determnation of whether the contract is
anbi guous,” as well as its interpretation of the contract is to be
reviewed de novo). The parties agree that Louisiana |aw governs
this action. Under Louisiana |law, “[w] hen the words of a contract
are clear and explicit and lead to no absurd results, no further
interpretation may be nmade in search of the parties’ intent.” LA
Cv. CooE ANN. art. 2046 (West 1987). As aresult, if a contract is
unanbi guous on its face, “the contract's neaning and the i ntent of
its parties nmust be sought within the four corners of the docunent
and cannot be explained or contradicted by extrinsic evidence.”

Am Totalisator Co., 3 F.3d at 813. Under Louisiana law, a

contract is anbiguous when the contract is “uncertain as to the
parties’ intentions and susceptible to nore than one reasonable

meani ng under the circunstances and after applying established



rul es of construction.” Inre Liljeberg Enters., 304 F. 3d 410, 440

(5th Gr. 2000) (internal quotation marks and citations omtted).
| nportantly, Louisianalaw “does not allowthe parties to create an
anbi gui ty where none exi sts and does not authorize courts to create
new contractual obligations where the |anguage of the witten
docunent clearly expresses the intent of the parties.” Omitech

Int’1, Inc. v. dorox Co., 11 F.3d 1316, 1326 (5th Cr. 1994).

In a recent case, the Eighth Crcuit examned simlar
“vani shing prem uns” insurance policies under Louisiana |law. See

In re Mnn. Mut. Life Ins. Co. Sales Practices Litiqg., 346 F. 3d

830, 836-37 (8th Cir. 2003).2 The policies at issue in Mnnesota
Mutual are identical in all material respects to the policy at
i ssue here. First, both sets of policies contain an explicit
merger and i ntegration cl ause. Id. at 837. The MassMutual policy
provides that “[t]he policy and the application constitute the

entire contract” and that the insurance conpany’ s “agents cannot

alter or nodify any of the terns of the policy . . . [nor] waive
any of its provisions.” Second, both sets of policies state that
a premumis due annually. [|d. |Indeed, both the cover page and

the benefits and premuns section of the Shocklees policy

explicitly so indicate. Third, the allegations nade by the

2 The plaintiffs’ opening brief failed evento nmenti on M nnesot a Mit ual
al t hough the Shockl ees’ counsel also represented the plaintiffs in Mnnesota
Miutual and the opinion in that case was issued nine days before the plaintiffs
filed their brief in this court. Such behavior is inexcusable despite the
attorney's assertion at oral argunment that he did not cite this other case
because he was planning to or had filed a notion for reconsideration with the
Eighth Grcuit.




M nnesota Mutual plaintiffs are nearly identical to those nmade by

the MassMutual plaintiffs - that insurance agents using sales
illustrations represented that the policy premuns would vanish

after seven years. |d. at 832-33. Finally, in Mnnesota Mitual,

the Eighth Grcuit faced the sane clains for breach of contract and
breach of the duty of good faith and fair dealing under Louisiana
|aw that confront this court. Id. at 836. As a result, the

plaintiffs’ attenpt to distinguish Mnnesota Mutual fromthis case

is without nmerit.?3

The Eighth Crcuit held that the Mnnesota Mitual

plaintiffs’ contract clains failed on the nerits because the
policies were unanbi guous as to the source of the premuns. The

M nnesota Mitual court noted that “[nJothing in the policies

t hensel ves suggests that the source of the premuns [was] to be
anything other than the insured’s own funds” and that “[t]he
policies [did] not specifically state the source of the prem um
paynments due in the first seven years when the Appellants admt to

bei ng responsible for paynent.” Id. As a result, the Eighth

8 The plaintiffs argue that M nnesota Mt ual is “readily
di stingui shabl e” because that case “dealt with a different insurance conpany,
different sales illustrations and different policies.” Afirst-year |aw student
could point out the fallacy of such a distinction. Courts regularly apply the
| egal principles contained in anal ogous cases to new factual scenarios. Inthis
case, however, we need not even draw on anal ogi cal reasoni ng because the nateri al
facts in the two cases are virtually identical. In such a situation, we often
look to sister circuits for guidance on how to approach simlar clainms. The
plaintiffs al so argue that M nnesota Miutual “never addressed the clai mfor breach
of the inplied duty of good faith and fair dealing, so it is of little use on
that point.” To the contrary, the Mnnesota Mitual court held that all of the
plaintiffs’ contract clains were unsustainable in the absence of contractual
anbiguity. See Mnnesota Miutual, 346 F.3d at 836-38 (consistently referring to
the viability of the plaintiffs’ contractual “clains” as a whole).
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Circuit declined to find anbiguity in the policies sinply because
“they failed to specify the source of the prem um paynents in the
follow ng years.” 1d.

The Eighth Crcuit’s analysis is persuasive. Courts
should not strain to find an anbiguity in an insurance policy when
none exi sts. | ndeed, Louisiana |aw discourages such an effort.

See LA. Qv. CooE ANN. art. 2046; Succession of Fannaly v. Laf ayette

Ins. Co., 805 So. 2d 1134, 1138 (La. 2002) (noting that Louisiana' s
“rul es of contractual interpretation ‘do not authorize a perversion
of the words or the exercise of inventive powers to create an

anbi guity where none exists’”) (quoting Peterson v. Schinek, 729

So. 2d 1024, 1029 (La. 1999)); Bergeron v. Pan Am Assurance Co.,

731 So.2d 1037, 1043 (La. C. App. 1999) (“An insurance contract

should not be interpreted in an unreasonable or strained
manner under the guise of contractual interpretation to enlarge or
to restrict its provisions beyond what is reasonably contenpl ated
by the unanbi guous terns”).

The district court, ininitially holding that the policy
was anbi guous as to the source of the prem umpaynents, appears to
have been wunduly influenced by the plaintiffs’ allegations
regardi ng representati ons nade by the MassMutual sal es agent. The
policy on its face, however, evinces no anbiguity as to where the
paynments will cone from as with nost individually-purchased |ife
i nsurance policies, the insured is responsible for paying the
prem uns. | ndeed, the Shocklees do not dispute that they were
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required to make paynents for the first seven years of the policy

and, as in Mnnesota Miutual, nothing within the four corners of the

contract suggests that paynents woul d conme fromany ot her source in
the following years. |In the absence of any anbiguity on the face
of the contract, Louisiana |law bars this court from exam ning
extrinsic evidence. |d. Wthout the extrinsic evidence regarding
the sales illustrations, the plaintiffs are unable to support
either of their theories of recovery. That is, wthout being able
to denonstrate that their policy contained a promse to “vanish
prem uns,” the Shocklees cannot nmaintain clains for breach of
contract or breach of the inplied duty of good faith and fair
dealing with regard to such a prom se. Therefore, the Shockl ees’
claimfails as a matter of |aw and sunmary judgnent in favor of
MassMut ual was proper.*
1. CONCLUSI ON
For the reasons discussed above, the judgnent of the

district court is AFFl RVED

4 The parties al so di scuss the potential prescription of the Shockl ees’
breach of contract cl ai munder Louisiana |law. However, because we find that the
Shockl ees have no cogni zabl e | egal cl ai ns under Louisiana | aw, we need not reach
this issue.



